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Although there are few cases involving this principle, the decision seems 
to be correct. It was held, in Love v. People, 160 111. 501, where a detective 
by a previously arranged plan with the owner of a building induced certain 
persons to enter the building and take money from a safe, with the sole 
intent of entrapping them, that they could not be convicted of crime. In his 
opinion on the case under consideration, the judge relies on Ford v. City of 
Denver^ 10 Colo. App. 500, where it was held public policy will not permit 
a municipality to derive profit from unlawful acts which are deliberately 
instigated by its officers. To hold that a town attorney can involve a person 
in a violation of an ordinance, that he may pursue him for a penalty would 
seem a most pernicious doctrine. 

State Appropriation to Normal University — Constitutionality— 
Boehm v. Hertz, 54 N. E. 973 (Illinois). — The Constitution of Illinois pro- 
vides: "The State shall never pay, assume or become responsible for the 
debts or liabilities of, or in any manner give, loan or extend its credit to or 
in aid of, any public or other corporation, association or individual." The 
Legislature passed an act making an appropriation "for the ordinary and 
other expenses of Illinois State Normal University and for the completion 
and equipment of its gymnasium building." One Boehm, a taxpayer, 
brought a bill praying for an injunction restraining Hertz, the State treas- 
urer, from paying any money appropriated under the act. Held, act constitu- 
tional, bill dismissed. 

The corporation was in existence prior to the adoption of the Constitu- 
tion and had received the interest of a fund called the College and University 
Fund, provided for in the act for the admission of the territory of Illinois 
as a State. Any subsequent limitation of its powers to do so must be found 
expressed or arising by necessary implication in the Constitution. They 
are not so found, and the corporation may receive. May the State give? 
The Constitution also provides that "The General Assembly shall provide a 
thorough and efficient system of free schools." There is no limitation in the 
Constitution as to the agencies the State shall adopt in providing this system 
of free schools. Speight v. People, 87 111. 600. Normal schools are public 
institutions which the State has a right to establish and maintain for the 
purpose of carrying out the policy of the State with reference to free schools. 
Burr v. City of Carbondale, 76 111. 455. 

Set Off— Judgment— Grounds of Objection — Bacon v. Reich, 80 
N. W. 278 (Mich.). — One being sued on a contract which he made with a 
corporation, since insolvent, by one to whom the corporation had assigned 
the claim, can set off a judgment obtained by him against the corporation, 
for a breach of the contract, in proceedings instituted by him subsequent to 
the assignment by the corporation of the claim against him, where he had 
no knowledge of the assignment when he took his judgment. 

That a claim becomes merged in the judgment is elementary. Accord- 
ing to the more recent cases this principle is supported on the grounds that 
the allowance of a new suit is a superfluous and vexatious encouragement 
to litigation, injurious to the defendant, and of no benefit to the plaintiff. 
15 Am. & Bng. Enc. Law, 339, and cases cited. This doctrine, however, if 
vigorously applied, may work hardship and injustice, and it seems to be 
lawful to disregard it in some cases. Wilson v. Tunstall, 6 Tex. 221; Wood 
v. Gamble, n Cush. 8; Railroad Company v. McHenry, 17 Fed. 414; Ferrall v. 
Bradford, 2 Fla. 508; Clark v. Rowling, 3 N. Y. 2i6;Stevens v. Damon, 29 Vt 
521; Cramer v. Manufacturing Co., 93 Fed. 636; Fox v. Althorp, 40 Ohio 
St. 32. 

Street Railway — License — Receivers — Improvement of Mortgaged 
Property— Rochester Trust and Safe Deposit Co. v. Rochester and 
I. R. Co. et al., 6b N. Y. Sup. 409 (Supreme Ct).— An electric railway 



RECENT CASES. 149 

passed under the right of way of a steam railroad, under an agreement that 
on sixty-days' notice it would erect permanent undercrossings of substantial 
masonry. After the electric road had passed into the hands of a receiver, the 
railroad served the sixty-days' notice. The court held that the permission 
to cross the right of way was a mere license which the railroad could revoke 
at any time, and, since the railroad had not been made a party, the court 
would not authorize the receiver to issue certificates to erect the permanent 
improvements, but would leave the purchaser at the receiver's sale to assume 
the responsibility of making them. 

Two important questions are here discussed. The court decided that the 
electric road had a mere license, and no easement in the property of the 
steam railroad, since no grant had been made by deed, without which no 
easement can exist. Cf. White v. Railway Co., 139 N. Y. 24, 34 N. E. 887. 
This being so, would the construction by the electric railway company of the 
permanent undercrossings create an equitable estoppel which would operate 
to prevent a revocation of the license, on the ground that the licensee had 
entered upon the land of the licensor and expended thereon labor and money 
upon the faith of the license? The court deemed it unnecessary to answer 
this question, since the steam railroad had not been made a party to the 
action and would not be bound by any decision affecting its rights in the 
undercrossings, but cited with apparent approval White v. Railroad Co., supra, 
which decided that no equitable estoppel would arise under such circum- 
stances, "because it must be held that the licensee knew that the license 
gave him no interest in the land, and that he must rely upon the indulgence 
of the licenser, and if that be withdrawn, he must himself withdraw from 
the land; otherwise, it is said, the statute in regard to the creation and con- 
veyance of interests in land would be in great part abrogated." 

The second question discussed is the right of a receiver to issue certifi- 
cates in payment for permanent improvements to the road, thus creating a 
lien on the property prior to that of the mortgagees. The court held that 
the purpose for which receiver's certificates may be issued is usually confined 
to making necessary repairs and protecting the property as it is. The propriety 
of every expenditure is to be judged by the necessity of making it in order 
to preserve the value of the property in the hands of the receiver. The gen- 
erally recognized rule is that the original construction creditors have no 
superior equity. In Wood v. Deposit Co., 128 O. S. 416, 9 Sup. Ct. 131, it 
was held that the doctrine of Fosdick v. Schall, 99 O. S. 235, applied to 
operating expenses only, and not to a contract in the ordinary construction of the 
road. Applying these doctrines to the case at bar, the court decides "that 
it has no power to impair the obligations of a mortgage contract by creating 
a prior lien, without the mortgagee's consent, unless it be in the exercise 
of an equitable power to preserve and protect the property, and that it has 
no power through its receiver to complete unfinished work or to erect new 
bridges or undercrossings under a pre-existing contract, beyond what is 
necessary for the preservation of the property of the corporation." 

Trades Unions — Refusal to Work with Members op Other Unions 
— Reform Club of Masons and Plasterers, Knights of Labor of City 
of New York et al. v. Laborers' Union Protective Society et al., 60 
N. Y. Sup. 388 (Supreme Court, Special Term, New York County). — 
Motion to continue a preliminary injunction obtained against defendants, on 
the ground that the defendant's members refused to work with members of 
the plaintiff association, under circumstances where the natural effect of the 
expressed refusal would be to cause the dismissal of the latter class. 

The court denied the motion and vacated the preliminary injunction, 
holding that such refusal of the defendants did not amount to a conspiracy 
to prevent an employment of the plaintiffs under all circumstances, and in the 
absence of instances of intimidation or of false statements as to the charac- 
ter of the laborers affected, the case disclosed nothing unlawful in the atti- 
tude of the defendants. 



